








6.4 Consent. Any action required or permitted to be taken at an annual or 
special meeting of the Members may be taken by consent without a 
meeting, prior notice, or a vote. The consent must be in writing, set forth 
the action so taken and be signed by the Members having at least the 
minimum number of votes that would be necessary to authorize or take 
action at a meeting at which all membership interest entitled to vote on the 
action were present and voted .... 

(See Castle's Exhibit 1.) 

A contract must be interpreted according to its plain and ordinary meaning. Wells 

Fargo Bank, NA v Cherry/and Mall Ltd Partnership (On Remand), 300 Mich App 361, 

386; 835 NW2d 593 (2013), quoting Holmes v. Holmes, 281 fy1ich App 575, 593; 760 

NW2d 300 (2008). Under ordinary contract principles, if contractual language is clear, 

construction of the contract is a question of Jaw for the court. Klein v. HP Pelzer Auto 

Sys, Inc, 306 Mich App 67, 75-76; 854 NW2d 521 (2014). 

In this case, Paragraph 6.1 of the Operating Agreement sets forth specific 

matters upon which Filter Depot's members are entitled to vote. ( See Castle's Exhibit 

1.) One such category of matters are transactions involving an actual or potential 

conflict of interest. (Id.) In his motion, Castle identifies two actual or potential conflicts of 

interest. First, Castle states that MAF had an interest in requiring Castle to make the 

capital call because the contribution would ultimately be used to pay the management 

fees that MAF had previously unilaterally raised without a vote. Second, Castle 

contends that the consent resolution only required him to make an additional 

contribution, thereby benefitting MAF's interest in Filter Depot disproportionately. In 

support of his position, Castle relies on the deposition of Jonathan Shoham and the 

consent resolution instituting the capital call. ( See Castle's Exhibits 2 and 4.) 
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Mr. Shoham testified that he arrived at the amount of the capital call based on 

the amount of distributions that had been issued to MAF, but that MAF had not received 

and/or accepted. (See Castle's Exhibit 2, at p.72.) Further, Mr. Shoham testified that 

the additional funding was needed to repay money Filter Depot owed to MAF. 

Moreover, the consent resolution provides that Castle and his son, who at that time was 

a minority member of Filter Depot, each make additional contributions. ( See Castle's 

Exhibit 4.) The consent resolution did not require MAF to make any additional 

contributions or take any other action. (Id.) 

While the MAF and Filter Depot may ultimately establish that the capital call was 

fair and equitable, the Court is convinced that the decision to make a capital call 

involved an actual or potential conflict of interest. It is undisputed that MAF, the party 

making the resolution, was the same party that would be benefitted from the additional 

funding. One of Filter Depot's largest expenses was the management fees it was 

required to pay to MAF. By requiring Castle and his son to provide additional funding, 

MAF was creating an additional source from which it could collect it management fees. 

Accordingly, MAF was on both sides of the transaction. As such, the situation present, 

at a minimum, a potential conflict of interest. 

As a transaction involving a potential or actual conflict of interest, Paragraph 6.1 

of the Operating Agreement provides Castle with a right to vote on the transaction. 

However, Paragraph 6.4 provides an exception to the general rule that certain matters 

must be submitted to a vote of the members by allowing members holding more than a 

50% interest in Filter Depot to "taken any action required or permitted to be taken at an 

annual or special meeting ...... by consent without a meeting, prior notice, or a vote." 
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Upon the reviewing the Operating Agreement, the Court is convinced that 

Paragraphs 6.1 and 6.4 of the Operating Agreement are capable of conflicting 

interpretations, specifically where, as here, one member holds more than a 50% 

membership interest. Paragraph 6.1 specifically states that "all members shall have a 

right to vote on all of the following .... (c) a transaction involving an actual or potential 

conflict of interest between a [member] and [Filter Depot]." (See Castle's Exhibit 1.) 

However, the clear and unambiguous language of Paragraph 6.4 operates, where one 

member holds more than a 50% membership interest, to completely negate the other _ 

member(s)' right to vote on any matter unless the majority member unilaterally decided 

to allow the other members to vote. However, if the Court were hold that Paragraph 6.1 

provides an unconditional right to vote, it would negate the exception set forth in 

Paragraph 6.4. Where, as here, provisions are capable of conflicting interpretations, the 

contract is ambiguous, and factual development is necessary to determine the intent of 

the parties and summary disposition is therefore inappropriate. Klein, 306 Mich App at 

75-76. Further, courts cannot simply ignore portions of a contract in order to avoid a 

finding of ambiguity or in order to declare an ambiguity. Klapp v United Ins Group 

Agency, Inc., 468 Mich 459, 467; 633 NW2d 447 (2003). Instead, contracts must be 

construed so as to give effect to every word or phrase as far as practicable. Id. [internal 

citations omitted]. Moreover, the various parts of a contract should be read together. 

JAM Corp. v. AARO Disposal, Inc., 461 Mich 161, 170, 600 N.W.2d 617 (1999). In this 

case, additional factual development is needed in order to determine what was intended 

by the provisions at issue. As a result, summary disposition based on either of those 

provisions is inappropriate. 
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.• 

Castle's other basis for summary disposition is that the capital call did not comply 

with Paragraph 3.2 of the Operating Agreement, which provides: 

3.2 Additional Contributions. In addition to the initial capital 
contributions, the managers may determine from time to time that 
additional contributions are needed to enable the company to conduct its 
business and affairs. After making such determination, notice of it shall be 
given to all members in writing at least ten (10) days before the date on 
which the additional contributions are due. The notice shall describe in 
reasonable detail, the purposes and uses of such additional capital, the 
amounts of additional capital required, and the date by which payment of 
the additional capital is due .... " 

( See Castle's Exhibit 1.) 

In his motion, Castle asserts that the capital call violated Paragraph 3.2 because 

it was not made in order to enable Filter Depot to conduct its business and affairs, and 

because it did not state why additional capital was needed to operate Filter Depot. The 

consent resolution at issue merely provides that "additional Member capital 

contributions are necessary in order to operate the business of the [Filter Depot]." (See 

Plaintiff's Exhibit 4.) Paragraph 3.2 requires the notice require a capital call to, inter 

alia, describe in "reasonable detail, the purposes and uses of such additional capital..." 

The question of reasonableness is generally considered to be a question of fact. City of 

Novi v Detroit, 433 Mich 414, 431; 446 NW2d 118 ( 1989). The Court is convinced that 

while the consent resolution does not provide much detail, the question of whether the 

amount of detail provided was reasonable is a question of fact that must be left for trial. 

As such, the portion of Castle's motion for summary disposition based on Paragraph 3.2 

must be denied. 
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• ... 

IV. Conclusion 

For the reasons discussed above, Defendant Edward Castle, Jr.'s motion for 

summary disposition of Count I of Plaintiff Filter Depot, LLC's complaint is DENIED. 

Pursuant to MCR 2.602(A)(3), the Court states this Opinion and Order neither 

resolves the last claim nor closes the case. 

IT IS SO ORDERED. 

Date: JAN 2 1' 2016 
Hon. Kathry A. Viviano, Circuit Court Judge 
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